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[Filed Aug. 19, 1966] 
BEFORE THE 
WASHINGTON METROPOLITAN AREA TRANSIT COMMISSION 


Application of W M A Transit Company 
for authority to add route. 


Re: File Numbers 23, 24, 25 
APPLICATION 


W MA TRANSIT COMPANY of 4421 Southern Avenue, South- 
east, Washington, D. C. 20019, hereby requests authority to add its 
F.B.I Express & Route J Exp. effective August 16, 1966. Notice of 
this request will be posted in each vehicle operating over the effected 
route contemporaneously with the filing of this application. | 

Attached herewith and marked: 


(1) Appendix A is a map showing the present route; and by 
appropriate markings the changes sought. 


(2) Appendix B is a word description of the route changes. 


(3) Appendix C is a copy of the present and proposed time 
schedule of the affected route. 


(4) Appendix D is a statement showing the reasons for this 
request. : 


(5) Appendix E is a statement of equipment involved. 
(6) Appendix F is a statement of fares involved. 


(7) Appendix G is a list of any carrier(s) affected by request. 
Dated this 16th day of August, 1966. 
Respectfully submitted by: 


/s/ Samuel A. Sardinia 
Vice President 
/s/ Kamerow & Kamerow 
(Counsel of record, if any) 
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APPENDIX B - ROUTE DESCRIPTION 
1. F. B. I. Express 
To Washington 


Leave Park — Berkshire Apartments; thence, over Park — Berk- 
shire Drive, Maryland Avenue, Pennsylvania Avenue, Silver Hill Road, 
Suitland Road, 38th Street, S. E., Pennsylvania Avenue, S.E., Inde- 
pendence Avenue, 2nd Street, S.W. to bus stand on D Street, S-W. 


From Washington 
Leave bus stand on D Street, S.W., over Southwest Freeway, Vir- 
ginia Avenue, Potomac Avenue, Pennsylvania Avenue, S.E., 38th 
Street, S.E., Suitland Road and return over the same route as above. 


2. Route J Express 
From Washington 
Over regular route to the intersection of Independence Avenue 
and 2nd Street, S.E.; thence, over Independence Avenue, East Capi- 


tol Street, Ridge Road, Alabama Avenue and continue over regular 
Route J. 
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APPENDIX D 
NEW DISTRICT OF COLUMBIA ROUTING — REASONS FOR REQUEST 


A substantial number of passengers live in the Park — Berkshire 
— Suitland area and work in the Identification Division of the Federal, 
Bureau of Investigation. This routing will provide a faster service | 
for these passengers and alleviate an overcrowded condition now ex- 
isting. The other route will save 15 to 20 minutes for Route J pas- | 
sengers. 


APPENDIX E 
NEW DISTRICT OF COLUMBIA ROUTING — EQUIPMENT INVOLVED 


No additional equipment is necessary to operate this routing. 
The F. B. I. Express will operate with equipment presently used on 
another route. The Route J. Express will operate in place of the 
5:00 p.m. Route J and Local. 


APPENDIX F 
NEW DISTRICT OF COLUMBIA ROUTING — FARES INVOLVED 
No change in fares. 
APPENDIX G 
NEW DISTRICT OF COLUMBIA ROUTING — CARRIERS AFFECTED | 


No other carrier is affected by this request. 
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WASHINGTON METROPOLITAN AREA TRANSIT COMMISSION 


Route Authorization No. 6 — 66 


IN THE MATTER OF: 


Establishment of Bus Routes 
for WMA Transit Company in 
Washington, D. C. 


August 26, 1966 
Application No. 389 


By Application No. 389, WMA Transit Company requested au- 
thority to establish express routes within the District of Columbia 
for its J Line and FBI Express Line. These routes are designed to 
provide faster service and alleviate overcrowded conditions now ex- 
isting. 

The J Line express is designed to serve Maryland passengers who 
presently cannot board buses due to the carrying of local passengers. 
The first discharge will be Bradbury Heights. This new routing 
will further save 15 to 20 minutes for those passengers. 


The FBI Express is a new line from the Park-Berkshire Suit- 
land area of Prince Georges County, Maryland to the Identification 
Division of the Federal Bureau of Investigation. This line will oper- 
ate as an express between Fairfax Village and the 2nd and D Streets, 
S.W., boarding and discharging only at 2nd and D Streets, S.W. 


The Commission is of the opinion that the public interest re- 
quires the establishment of these express bus routes. Therefore, au- 
thority is hereby granted WMA Transit Company to operate without 
picking-up or discharging passengers except at the D Street bus stand, 
as follows: 


Over regular route to the intersection of East Capitol 
Streetiand Ridge Road, thence southeast on Ridge Road 
to Alabama Avenue and thence over regular route. 
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Over regular route to the intersecton of Pennsylvania Ave- 
nue and Independence Avenue, thence west on Inde- 
pendence, south on 2nd Street, S.W., east on D Street, 
S.W., south on approach to Southwest Freeway, west on 
Southwest Freeway, southeast on Virginia Avenue, north- 
east on Potomac Avenue to Pennsylvania Avenue and 
thence over regular route. 


For the Commission: 


/s/ Delmer Ison 
Executive Director 


[Filed Jan. 13, 1967] 


MOTION FOR WAIVER OF 
RULE 28-01 


Comes now D. C. Transit System, Inc. (“DCT’’), by and through | 
its attorneys, and, pursuant to Rule 30-01, moves this Commission | 
to waive Rule 28-01 and accept the attached Application for Recon- 
sideration as being timely filed, stating as grounds therefor the fol- | 
lowing: 

1. Prior to November 22, 1966 DCT had no knowledge of the’ 
issuance of Route Authorization 6-66, the subject matter of the at- 
tached Application for Reconsideration, no notice thereof having 
been served by the Commission. 


2. DCT became aware of the issuance of Route Authorization | 
6-66 on November 22, 1966 when Mr. Ray Russell, Director of Traf- 
fic Research, was requested to meet with Mr. Dave Semendinger of | 
the Commission’s Engineering Staff to examine a proposed bus stop | 
location for the WMA Transit Company in the Southwest Mall area. 
At such time Mr. Russell instructed his staff to investigate the extent 
of the competitive service being rendered by WMA pursuant to Route 


Authorization 6-66. The results of such investigation were turned 
| 
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over to the legal office on November 25, 1966. The affidavit of Mr. 
Russell is attached hereto. 


3. Since November 25, 1966 and until January 3, 1967 the 
preparation of this Motion and the attached Application for Recon- 
sideraton has necessarily been delayed because the undersigned at- 
torneys were required to devote their time exclusively to the follow- 
ing overriding matters: 

A. Participation in the hearings on DCT’s application 

for a change in fares, Docket No. 131; 

B. Preparation of briefs in Civil Action Nos. 1172-63 
and 2874-63, the Parkway Case, pending before the 
United States District Court for the District of Colum- 
bia; 


C.| Preparation of WV&M’s application for an increase 
in fares; and 


D. Participation in other court cases before the United 
States District Court for the District of Columbia. 


WHEREFORE, DCT respectfully prays that the Commission 
waive Rule 28-01 and accept the attached Application for Recon- 
sideration as being timely filed. 


Respectfully submitted, 
/s/ Manuel J. Davis 


/s/ Samuel M. Langerman 
Attomeys for D. C. Transit 
System, Inc. 
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EXHIBIT B 


AFFIDAVIT OF RAY RUSSELL, DIRECTOR OF TRAFFIC 
RESEARCH, D. C. TRANSIT SYSTEM, INC., 
CONCERNING WMATC ROUTE AUTHORIZATION NO. 6-66 


On November 22, 1966, I met with Mr. Dave Semendinger, a 
member of the Commission’s Engineering Staff, to make a routine 
check of certain bus stop locations. During such check Mr. Semen-' 
dinger asked me if it would be possible to move a D. C. Transit bus 
stop in the Southwest Mall area so that the WMA Company could orig- 
inate and terminate its FBI Express buses at such point. This rep- | 
resented the first time I became aware of any authority of WMA to) 
originate and terminate service from the Southwest Mall area. 


Upon returning to my office I instructed my staff to check our 


files for any information concerning this new operation. It was in | 
this manner that the contents of Order No. 636, which had been 


received by D. C. Transit on September 2, 1966, was related to such 
operation. As this order merely assigned a file number to a bus line 
established by a route authorization (6-66) that had never been served) 
upon D. C. Transit, presumably because our operations were not 
deemed to be affected thereby, no special significanace had ever been 
given thereto. 


| 
Certainly, if I had known from the brief contents of Order No. 
636 that WMA had been granted authority to establish a new competi 
tive service in the Southwest Mall area, I would have called this mat- 
ter to the immediate attention of our legal office. Under the circum- | 
stances, however, such action was not taken until November 22, 1966, 


At the same time, I instructed my staff to investigate the extent 
of the competitive service being rendered by WMA pursuant to Route’ 
Authorization 6-66. The results of such investigation were turned over 
to the legal office on November 25, 1966. 


DISTRICT OF COLUMBIA, ss: 


Ray Russell, Director of Traffic Research, D. C. Transit System, 
Inc., deposes and says that he has read the foregoing statement, knows 
the contents thereof, and that the same are true as stated. 


/s/ Ray Russell 
[Jurat] 


[Filed Jan. 13, 1967] 


APPLICATION FOR RECONSIDERATION OF 
ROUTE AUTHORIZATION NO. 6-66 


Comes now D. C. Transit System, Inc. (“DCT’’), by and through 
its attorneys, and respectfully requests reconsideration of Route Au- 
thorization No. 6-66, dated August 26, 1966, stating as grounds there- 
for the following: 


1. By Application No. 389, filed August 16, 1966, WMA Trans- 
it Company (“WMA”’) requested authority to (A) institute a new ex- 
press service (FBI Express) from the Park-Berkshire area of Prince 
Georges County, Maryland to the Southwest Mall area of the Dis- 
trict and to (B) substitute an express service (Route J Express) for 
its existing service on Route J, proposing certain changes in routing 
concurrently with such substitution. An integral part of Application 
No. 389 was the request to establish a new bus stop and terminal 
at 2nd and D Streets, S. W., which is only two blocks walking dis- 
tance from DCT’s bus stop on Independence Avenue between Ist 
and 2nd Streets, S.W. 


2. The proposed routes traverse portions of DCT’s Routes 36 
and W4 which provide service between the Southwest Mall area and 
Fairfax Village. 


3. Contrary to Regulation 59-04, Application No. 389 con- 
tained a proposed effective date which was less than 30 days from 
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the filing date. In fact, Application No. 389 indicated a proposed | 
effective date earlier than the date it was filed. 


4. Contrary to Regulation 54-03 DCT was not served with a | 
copy of Application No. 389. 


5. Contrary to Regulations 54-03 and 59-05, notice of the fil- 
ing of Application No. 389 was not posted in each of WMA’s vehi- | 
cles operating over the affected routes. 


6. Without the notice and hearing required by Section 4(b) of 
Article XII of the Compact, the Commission, by Route Authoriza- | 
tion 6-66, has authorized WMA to establish a new intra-District serv; 
ice competitive with DCT for passengers traveling between the South-) 
west Mall area and Fairfax Village. 


7. Without the finding of public convenience and the issuance | 
of a certificate, as required by Section 3 of DCT’s Congressional _ 
Franchise, P. L. 84-757, 74 Stat. 1031, and Section 4(b) of Article 
XII of the Compact the Commission, by Route Authorization 6-66. 
has authorized WMA to establish the above-described competitive 
service. 


8. Without the finding of any inadequacy in DCT’s service 
over Routes 36 and W4 and without giving DCT the reasonable time; 
and opportunity to remedy any such inadequacy, as required by Sec: 
tion 4(g) of Article XII of the Compact, the Commission, by Route 
Authorization 6-66, has authorized WMA to operate thereover. 


WHEREFORE, DCT prays that the Commission set aside Route] 
Authorization 6-66, assign WMA’s Application No. 389 for public 
hearing, and, pending the outcome thereof, require WMA to termi- 
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nate the extension of its services that was authorized in Route Au- 
thorization 6-66. 


Respectfully submitted, 


/s/ Manuel J. Davis 


/s/ Samuel M. Langerman 
Attorneys for D. C. 
Transit System, Inc. 


{Certificate of Service] 


[Served Feb. 7, 1967] 
ORDER NO. 672 


Served February 7, 1967 
IN THE MATTER OF: 
Application of D. C. Transit 
System, Inc., for Reconsideration 


of WMA Route Authorization No. 
6 - 66. 


On January 13, 1967, D. C. Transit System, Inc., (Transit) filed 
an application for reconsideration of Route Authorization No. 6- 
66 issued to WMA Transit Company (WMA) on August 26, 1966. 
Along with the application, Transit filed a motion for waiver of Rule 
28-01. WMA filed its objection to the motion, and Transit replied. 


Rule 28-01 of the Commission’s Rules of Practice and Proce- 
dure states: 
Any person affected by any final order or decision 
of the'Commission may, within thirty (30) days after 
the publication thereof, file with the Commission an 
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application in writing requesting a reconsideration of 
the matters involved. 


The language in Rule 28-01 is the exact language used in the 
Washington Metropolitan Area Transit Regulation Compact (Com- 
pact), Title II, Article XII, Section 16, and is merely a restatement 
of the law to provide continuity for the procedural matters set forth 
in Rule 28. 


| 

The Commission is of the opinion and finds that the thirty (30) 
day time period set forth in said Section 16 is mandatory and may 
not be waived, that the motion for waiver of Rule 28-01 should 'be 
denied, and that the application for reconsideration is untimely and 
must be dismissed without consideration. 


THEREFORE, IT IS ORDERED: 


1. That the motion of D. C. Transit System, Inc., for seeds 
of Rule 28-01 be, and it is hereby, denied. 


2. That the application of D. C. Transit System, Inc., for r 
| 
consideration be, and it is hereby, dismissed. 


BY DIRECTION OF THE COMMISSI 


/s/ Melvin E. Lewis 
Acting Executive Director 


[Filed March 3, 1967] 


APPLICATION FOR RECONSIDERATION | 
OF ORDER NO. 672 | 


Comes now D. C. Transit System, Inc. (“DCT”), by and through 
its attorneys, and respectfully requests reconsideration of Order Ne. 
672, served February 7, 1967, stating as grounds therefor the fol- 
lowing: 
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1. The Commission’s finding is contrary to the Congressional 
intent expressed in the Compact. 

2. The Commission’s finding is contrary to its Rules of Prac- 
tice and Procedure. 

3. The Commission’s finding is contrary to precedents of the 
Interstate Commerce Commission in analogous circumstances. 


ARGUMENT 


1. The Commission’s finding is 
contrary to the Congressional 
intent expressed in the Compact. 


The Commission’s finding that the 30-day time period for fil- 
ing an application for reconsideration, as set forth in Section 16 of 
Article XII of Title II of the Washington Metropolitan Area Transit 
Regulation Compact (“Compact”) and Rule 28 of the Commission’s 
Rules of Practice and Procedure, is mandatory and may not be waived 
is tantamount to a finding that only the Congress can change such 


procedural requirement. This finding is clearly contrary to Congres- 
sional intent. 


Section 15 of Article XII of the Compact provides in part that 
the Commission “shall have power to prescribe . . . amend and re- 
scind such . . - rules and regulations as it may find necessary or ap- 
propriate to carry out the provisions of this Act. Such rules and 
regulations may prescribe . . . the time within which they [applica- 
tions, etc.] shall be filed.” In short, the Congress has given the Com- 
mission the unlimited power to prescribe and change rules of pro- 
cedure. Inherent in such power is the discretion to waive any such 
tules, including the one involved herein. 


The legislative history of the Compact fully supports this con- 
struction. On page 15 of House Report No. 1621, 86th Congress, 
2nd Session, accompanying H. J. Res. 402, which was enacted into 
law, it is stated: 
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Section 15 deals with the administration by the Com- | 
mission of its functions. Under this section, the Com- | 
mission is empowered to prescribe, issue, make, amend, 
and rescind orders, rules, and regulations and to pre- 
scribe the form of all statements, declarations, applica- 
tions, and reports to be filed with the Commission, the | 
information which they shall contain and the time with-| 
in which they shall be filed. [Emphasis added] 


Identical language is found on page 17 of Senate Report No. 
1906, 86th Congress, 2nd Session, accompanying H. J. Res. 402. | 


| 

Under these circumstances it was error for the Commission to 

find that the time period for filing an application for reconsidera-| 
tion is mandatory and may not be waived. 


2. The Commission’s finding is 
contrary to its Rules of Practice 
and Procedure. 


Rule 30 of the Commission’s Rules of Practice and Procedure 
provides: 


The Commission may in its discretion waive any of | 
the provisions of these Rules in any proceeding after Crety 
duly advising the parties of its intentions so to do. 


This rule, which is a reflection of the Commission’s power as 
described in Section 15 of the Compact previously discussed, clearly 
gives the Commission the discretion to waive the 30-day limitation 
upon the filing of an application for reconsideration. Under these 
circumstances it was error for the Commission to find that such 
limitation was mandatory and may not be waived. 
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3. The Commission’s finding is contrary to 
precedents of the Interstate Commerce 
Commisson in analogous circumstances. 

Under Rule 101(e) of the General Rules of Practice of the Inter- 
state Commerce Commission a petition for reconsideration or rehear- 
ing must be filed within 30 days of the date of service of a decision 
or order. (49 C.F.R. 1.101(e)). In essence this is identical to the 
requirement of Rule 28 of the Commission’s Rules. However Rule 
101(e) of the I.C.C. Rules also provides that “for good cause shown 
and upon leave granted” a longer period may be allowed. In essence 
this is comparable to the provisions of Rule 30 of the Commisson’s 
Rules. Accordingly, it would seem that decisions of the Interstate 
Commerce Commission on the involved question should be given great 
weight. 


In the following cases, to name a few, the Interstate Commerce 
Commission waived the provisions of Rule 101(e) without, in most 
instances, even commenting on any good cause shown: Ferguson 


Freight Lines, Inc., Modification of Certificate, 53 M.C.C. 91; E. L. 
Miller Extension|— Oil Field Commodities, 53 M.C.C. 133; Kansas 
City, Mo. — Kansas City, Kans., Commercial Zone, 54 M.C.C. 288; 
Lee & Eastes, Inc., Extension — Petroleum Products, 54 M.C.C. 313; 
Holloway — Purchase — Georgia Motor Exp., Inc., 58 M.C.C. 47; 
and Sunset Motor Lines Extension — Interstate Operation, 61 M.C.C. 
123. 


In passing, in Murphy Motor Freight Lines v. United States, 

148 F.Supp. 471, affirmed 355 U.S. 11, the Court was confronted 
with a situation similar to the one involved herein in that authority 
had been applied for and granted without reasonable notice to a 
competing motor carrier and such carrier’s subsequent request for 
a waiver of the rule resepecting the period for seeking reconsidera- 
tion and rehearing was denied. On page 475 the Court, in language 
particularly relevant, stated: 
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. We are not unmindful that, in determining whether 
the Commisson’s rule for re-opening should be waived, 
we must recognize that this question is one which is 
primarily addressed to the discretion of the Commis- 
sion, and it is only in a case where there are excep- 
tional facts that a reviewing court will interfere. How- 
ever, the failure to give notice to the plaintiffs deprived | 
the Commisson of an opportunity to be advised of all 
the relevant facts, and it would seem that that circum- 
stance is a persuasive factor in determining the neces- 
sity for a rehearing. 


WHEREFORE, DCT prays that the Commission set aside Order 
No. 672; accept DCT’s Application for Reconsideration of Route | 
Authorization No. 6-66 for filing; and, for the reasons stated there 
in* assign WMA’s application No. 389 for public hearing and, pend- 


*It has just been realized that the references to the Commission’s Regula- 
tions that are contained on page 2 of the Application for Reconsideration are 
to the new Regulations, effective October 31, 1966. Such references should 
be corrected to reflect the Regulations in effect at the time WMA’s application 
was filed on August 19, 1966. Accordingly the following corrections should| 
be made on page 2 of the Application for Reconsideration: 


1. In paragraph 3 change Regulation 59-04 to Regulation 63- 
02. 


2. In paragraph 5 change Regulations 54-03 and 59-05 to Regu- 
lation 63-02. | 


Paragraph 4 should be reworded to read: | 


Contrary to established informal practice of the Commis- | 
sion when its Staff was aware of a carrier competitively affected 
by an application, DCT was not notified of the filing of Ap- | 
plication No. 389. 
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ing the outcome thereof, require WMA to terminate the extension 
of its services that was authorized in Route Authorization 6-66. 
Respectfully submitted, 
/s/ Manuel J. Davis 


/s/ Samuel M. Langerman 
Attorneys for D. C. 
Transit System, Inc. 


[Certificate of Service] 


{Served March 13, 1966] 
ORDER No. 686 
Served March 13, 1967 
IN THE MATTER OF: 


Application of D. C. Transit 
System, Inc., for Reconsideration of 
WMA Route Authorization No. 6 - 66. 


On February 7, 1967, by Order No. 672, the Commission denied 
the application of D. C. Transit System, Inc., for reconsideration of 
Route Authorization No. 6-66, issued to WMA Transit Company on 
August 26, 1966. 


The application for reconsideration was filed by D. C. Transit 
pursuant to Section 15 of the Compact. Denial thereof by the Com- 
mission, through'Order No. 672, completed the administrative proc- 
ess. Nevertheless, D. C. Transit has now filed an application for re- 
consideraton of the order (672) which, as we have just noted, de- 
nied its application for reconsideration of the subject matter com- 
plained of. 


JA 21 


The latter request is without merit both procedurally and sub- 
stantively, and will be dismissed. Under the statutory procedures 
stated in the Compact, a person affected by a final order of the Com- 
mission may seek reconsideration of that order. Reconsideration 
must be sought within 30 days of the issuance of the order. As'we 
noted in Order No. 672, this 30 day time period is not subject to 
waiver by the Commission. D. C. Transit’s failure to seek reconsid- 
eration within the time schedule prescribed in Section 15 is fatal. 


Had a timely application for reconsideration been filed, and 
then denied, perhaps a request to reconsider the latter denial would 
be meritorious. We do not reach that question, however, since the 
original application for reconsideration was not timely filed. There- 
fore, to restate a prior finding herein, the administrative process pnd- 
ed with the issuance of Order No. 672. 


_ THEREFORE, IT IS ORDERED that the application of D.C. 
Transit System, Inc., for reconsideration of Order No. 672 be, an 
it is hereby, dismissed. 


BY DIRECTION OF THE COMMISSI 


/s/ Melvin E. Lewis 
Acting Executive Director 


{Filed April 10, 1967] 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


D. C. TRANSIT SYSTEM, INC. 
@ corporation 
3600 M Street, N. W. 
Washington, D. C. 20007 
Petitioner 
vs. | No. 20,899 
WASHINGTON METROPOLITAN AREA 
TRANSIT COMMISSION 
1815 North Fort Myer Drive 
Arlington, Virginia 
Respondent 


PETITION FOR REVIEW 


Petitioner, D. C. Transit System, Inc. (“Transit”), pursuant to 
Section 17, Article XII, Title II of the Washington Metropolitan Area 


Transit Regulation Compact (“Compact”), Public Law 86-794, 74 
Stat. 1031, respectfully prays that the Court set aside Route Au- 
thorization 6-66, Order No. 672, and Order No. 686, served by Re- 
spondent, Washington Metropolitan Area Transit Commission (“Com- 
mission”), on August 26, 1966, February 7, 1967, and March 13, 
1967, respectively. The nature of the proceeding as to which review 
is sought, the facts upon whcih venue is based, the grounds upon 
which relief is sought, and the relief prayed for are as follows: 


1. Transitiis a corporation established under the laws of the 
District of Columbia on July 9, 1956, with its principal offices at 
3600 M Street, N. W., Washington, D. C. It is engaged in the mass 
transportation of passengers for hire within the Washington Metro- 
plitan District, including points and places in the District of Colum- 
bia, the State of Maryland, and the Commonwealth of Virginia, pur- 
suant to its Congressional Franchise, Act of July 24, 1956, Public 
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Law 84-757, 70 Stat. 598, and its Certificate of Public Convenien| 
and Necessity No. 5 issued by the Commission. 


2. The Commission, as established by the Compact, is charged 
with the responsibility of regulating and improving mass transit in 
the Washington Metropolitan District. 


3. On August 26, 1966, the Commission through Route Au- 
thorization 6-66, authorized the WMA Transit Company (“WMA”) 
to extend its services in the Southwest Mall Area of the District of 
Columbia. No public hearing was held on WMA’s application for 
such authority, Application No. 389, which had been filed a week’ 
earlier on August 19, 1966. Copies of Application No. 389 and Route 
Authorization 6-66 are attached hereto as Exhibit A and made a part 
hereof. 


4. The authority granted in Route Authorization 6-66 enabled 
WMA to establish a new service competitive with Transit for pas- 
sengers traveling between the Southwest Mall and Fairfax Village | 
areas of the District of Columbia. 


5. Transit had no notice of Application No. 389 or of Route 
Authorization 6-66, not having been served with copies thereof, un- 
til November 22, 1967, as set forth in an affidavit filed with thé 
Commission, a copy of which is attached hereto as Exhibit B and | 
made a part hereof. 


6. Due to an extremely heavy caseload of priority matters, 
Transit’s Application for Recosideration of Route Auhorization No. 
6-66 was filed late on January 13, 1967, with a Motion for Waiver 
of Rule 28-01 (the Commisson’s rule providing a thirty-day period 
for the filing of such applications). Copies of such Motion and Ap- 
plication for Reconsideration are attached hereto as Exhibit C and! 
made a part hereof. 


7. By Order No. 672, served February 7, 1967, the Commis-' 
sion denied Transit’s Motion and dismissed its Application for Re- | 
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consideration. A copy of Order 672 is attached hereto as Exhibit D 
and made a part hereof. 


8. On March 3, 1967, Transit filed an Application for Recon- 
sideration of Order No. 672, a copy of such Application for Recon- 
sideration is attached hereto as Exhibit E and made a part hereof. 


9. By Order No. 686, served March 13, 1967, the Commis- 
sion dismissed Transit’s Application for Reconsideration. A copy of 
Order No. 686 is'attached hereto as Exhibit F and made a part here- 
of. 


10. As a consequence of the Commission’s action, Transit’s 
administrative remedies have been exhausted without its having been 
given an opportunity to be heard in opposition to the extension of 
WMA’s service in the District of Columbia. 


11. Only this Court can now afford Transit such an op- 
portunity. Section 17(a) of the Compact provides that any party 
to a proceeding under the Compact who is aggrieved by an order is- 
sued by the Commission may obtain a review of such order in this 
Court. 


12. Transit is aggrieved by Orders Nos. 672 and 686 for the 
reasons set forth in its respective applications for reconsideration 
thereof (Exhibits C and E). 


WHEREFORE, Transit respectfully prays: 


1. That a copy of this Petition be served upon a member of 
the Commisson as required by Section 17(a) of the Compact; 

2. That Route Authorization 6-66 and Orders Nos. 672 and 
686 be set aside; 


3. That Application No. 389 be remanded to the Commission 
with directions that a public hearing thereon be held; 


4. That WMA be required to cease and desist from the opera- 
tions it is now conducting pursuant to Route Authorization 6-66; 
and 
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5. That Transit have such other and further relief as to this 
Court may seem just and proper. 
Respectfully submitted, 


/s/ Manuel J. Davis 
/s/ Samuel M. Langerman 


Attorneys for D. C. 
Transit System, Inc. 


[Filed June 19, 1967] 
PREHEARING STIPULATION 


sel for the respective parties to this proceeeding hereby stipulate a' 
follows: 
A. The parties agree that the issues presented by Petitioner’s 
Petition for Review of Orders Nos. 672 and 686 served by Respond- 
ent on February 7, 1967 and March 13, 1967, respectively, are as} 
follows: | 
1. Did the Respondent err in finding that the thirty day time 
period regarding the filing of applications for reconsideration of Com- 
mission orders or decisions, as set forth in Title II, Article XII, Sec- 
tion 16 of the Washington Metropolitan Area Transit Regulation’ 
Compact, is mandatory and may not be waived? 


2. Must an application for reconsideration of a Commission | 
order or decision be filed within 30 days of its publication, as pro+ 
vided in Section 16 of the Compact, in order to obtain judicial re- 
view of such order or decision? 


B. To the extent the parties have been able to agree, the facts 
giving rise to the aforenoted issues are as follows: 
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On August 19, 1966, Intervenor applied to Respondent for au- 
thority to change its services in the District of Columbia. On Au- 
gust 26, 1966, Respondent, without a hearing, issued Route Au- 
thorization 6-66) granting the requested authority. Petitioner had no 
knowledge of Route Authorization 6-66 until November 22, 1966 
when one of its operating employees became aware of Intervenor’s 
operations pursuant thereto. A copy of Route Authorization 6-66 
was handed to the undersigned counsel for Petitioner on November 
23, 1966 at an informal conference between the undersigned coun- 
sel for Respondent and the undersigned counsel for Petitioner. 


On January 13, 1967 Petitioner moved for waiver of Rule 28- 
Q1, the Respondent’s rule providing a thirty-day period for the fil- 
ing of applications for reconsideration of Respondent’s orders and 
decisions, and acceptance of its attached application for reconsid- 
eration of Route Authorization 6-66. By Order No. 672, served Fe- 
bruary 7, 1967, Respondent denied the motion and dismissed the 
application for reconsideration. 


On March 3, 1967, Petitioner applied for reconsideration of 
Order No. 672. By Order No. 686, served March 13, 1967, Respond- 
ent dismissed the application for reconsideration. 


The parties have not been able to agree on the following mat- 
ter which Petitioner feels is a proper issue in this case: 


1. Whether Route Authorizaton 6-66 has been duly served 
upon Petitioner. 

C. The joint appendix shall consist of the following items and 
shall be filed within ten days after the filing of Petitioner’s reply 
brief: 

1. Intervenor’s Application No. 389, filed on August 19, 1966. 


2. Respondent’s Route Authorization No. 6-66, dated August 
26, 1966. 
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3. Motion of Petitioner for Waiver of Rule 28-01 with attached 
Affidavit of Ray Russell, filed January 13, 1967. | 
4. Application of Petitioner for Reconsideration of Route Au- 
thorization 6-66, filed January 13, 1967. 
. Respondent’s Order No. 672, served February 7, 1967. | 


. Application of Petitioner for Reconsideration of Order No. 


7. Respondent’s Order No. 686, served March 13, 1967. 
Pages 1-5 of Petitioner’s Petition for Review, filed April 10, 


1967. 
9. Prehearing Stipulation, dated June 1967. 


D. Petitioner’s brief will be due within forty days from the | 
filing of this Stipulation. Responsive briefs shall be filed in accord- 
ance with the provisions of Rule 18 (b) and (c) of this Court. 


Respectfully submitted, 


/s/ Russell W. Cunningham 
Counsel for Respondent 


/s/ Stanley H. Kamerow 
Counsel for Intervenor 


/s/ Manuel J. Davis 
Counsel for Petitioner 


{Filed July 13, 1967] 


PREHEARING ORDER 


Counsel for the parties in the above-entitled case having sub- 
mitted their stipulation pursuant to Rule 38(k) of the General Rules 
of this Court, and the stipulation having been considered, the stipu- 
lation is approved, and it is 


ORDERED that the stipulation shall control further proceed- 
ings in this case unless modified by further order of this court, and 
that the stipulation and this order shall be printed in the joint ap- 
pendix herein. 
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JURISDICTIONAL STATEMENT 


1/ 
This Court's jurisdiction is founded on Article yanee 


Section 17(a) of the Washington Metropolitan Area Transit 
Regulation Compact ("Compact"), Act of September 15, 1960, 


74 Stat. 1031, D. C. Code (1961 Ed.) §1-1410. 


STATEMENT OF THE CASE 


As described in the Prehearing Stipulation filed 
June 19, 1967, the facts giving rise to this proceeding 
are as follows: 

On August 19, 1966 WMA Transit Company ("WMA") app- 
liea@ to the Washington Metropolitan Area Transit Commission 
("Commission") for authority to change its services in the 
District of Columbia. On August 26, 1966, the Commission, 
without a hearing, issued Route Authorization 6-66 granting 
the requested authority. D.C. Transit System, Inc. ("Transit") 


had no knowledge of Route Authorization 6-66 until November 


22, 1966, when one of its operating employees became aware 


of WMA's operations pursuant thereto. A copy of Route Auth- 
orization 6-66 was handed to counsel for Transit on November 
23, 1966 at an informal conference between him and counsel 


for the Commission. 


L/ All references to the Compact are to Sections in 
Title II, Article XII thereof. 


On January 13, 1967 Transit moved for waiver of 
Rule 28-01 of the Commission's Rules of Practice and Pro- 
cedure ("Rules"), which provides a thirty-day period for 
the filing of applications for reconsideration of Commission 
orders and decisions, and acceptance of an application for 
reconsideration of Route Authorization 6-66. By order No. 
672, served February 7, 1967, the Commission denied the 
motion and dismissed the application. | 

On March 3, 1967, Transit applied for reconsider- 
ation of Order No. 672. By Order No. 686, served March 13, 


1967, the Commission dismissed the application for reconsider- 


ation. 


STATEMENT OF POINTS 


1. The Commission erred in finding that th 
thirty-day period for filing applications for reconsi 
of its orders or decisions, as set forth in Section 1 
Compmct, is mandatory and may not be waived. 

icommiseton 


2. An application for reconsideration of a 


| 
order or decision need not be filed within thirty days of its 


publication, as provided in Section 16 of the Compact, in order 


to obtain judicial review of such order or decision. 


SUMMARY OF ARGUMENT 


Under Sections 14 and 15 of the Compact and the rules 
of practice adopted pursuant thereto, the Commission has dis- 


cretion to act upon an application for reconsideration of a 


Commission order or decision even though more than thirty days 


has elapsed since the publication of such order or decision. 

In view of such discretion and in view of the provisions of 
Section 17(a) of the Compact, a party is entitled to judicial 
review of a Commission order or decision even though its 
application to the Commission for reconsideration of such order 


or decision was not filed within thirty days of the publication 


thereof. 


ARGUMENT. 


1. The Commission erred in finding that the 
thirty-day period for filing applications for 
reconsideration of its orders or decisions, 

as set forth in Section 16 of the Compact, is 


mandatory and may not be waived. 

Section 16 of the Compact provides in part: 

"..-any person affected by any final order 

or decision of the Commission may, within 

thirty days after the publication thereof, 

file with the Commission an application jin 

writing requesting a reconsideration of \the 

matters involved..." 
Standing alone this language would Suggest, as the Commission 
has found, that the period for seeking such reconsideration 
has been prescribed by the Congress in immutable terms. This 
language does not stand alone, however, and when construed 


in conjunction with provisions in Sections 14 and 15 of the 


Compact, it evidences a reasonably clear Congressional 
| 


intent to give the Commission authority to exercise discretion 
with respect to such period. 

Section 14 of the Compact provides in part: 

"All hearings, investigations, and pro- | 

ceedings under this Act shall be governed 

by rules of practice and procedure to be) 

adopted by the Commission..." 
Section 15 of the Compact reaffirms this broad discretion 


which Congress has conferred upon the Commission insofar as 


the adoption of procedural rules, stating in part: | 


"The Commission shall have power to 

perform any and all acts, and to prescribe, 

issue, make, amend, and rescind such orders, 

rules, and regulations as it may find 

necessary or appropriate to carry out the 

provisions of this Act. Such rules and 

regulations may prescribe the form or forms 

of all statements, declarations, applications, 

and reports to be filed with the Commission, 

the information which they shall contain, and 

the time within which they shall be filed", 

In view of the unlimited power to prescribe and 
change rules of practice which the Congress has given to the 
Commission under Sections 14 and 15 of the Compact, it is not 
reasonable to construe Section 16 of the Compact as repre- 
senting a limitation upon such discretion. Such construction 
would violate the traditional practice of harmonizing two 
portions of a statute which are ostensibly repugnant so as 
to give full effect to both portions. See, for example, 
Fisher v. District of Columbia, 82 U.S. App. D.C., 371, 372, 
164 F2d 707, 708 (1947); Montgome Charter Service, Inc. v. 
Washington Met. A. T. Com'n., 117 U.S. App. D.C. 34, 38, 325 
F2a 230, 234 (1963). 

Sections 14, 15, and 16 of the Compact are 
readily and reasonably reconciled. By the first two sections, 
Congress granted the Commission plenary authority to establish 


rules of procedure. By the third section Congress, without 


derogating from such grant and consistent with Section 21 of 


the Compact, merely incorporated into the Compact a general 


rule of procedure of the Interstate Commerce Commission 


subject to the subsequent adoption by the Commission of its 
2/ . 
own rule. 


Pursuant to Sections 14 and 15 of the Compact the 
Commission has adopted rules of procedure which, when viewed 
i 
as a whole, make it clear that the Commission, in its dis- 
cretion, may act upon an application for reconsideration that 


has been filed more than thirty days after the date on which a 


Commission order or decision was published. 
| 


Rule 28-01 of the Commission's Rules of Practice and 


Procedure ("Rules") provides : 
"Any person affected by any final 

order or decision of the Commission may, 

within thirty (30) days after the publi- 

cation thereof, file with the Commission 

an application in writing requesting a 

reconsideration of the matters involved". 


Standing alone, this provision, like Section 16 of the 


Compact, would suggest a mandatory requirement. However, 


| 
2/ Section 21 is reproduced in the Appendix. In essence it pre- 
served the effectiveness of all rules, regulations, and) decisions 
of the Interstate Commerce Commission and the three other regu- 
latory predecessors of the Commission which were in force at the 
time the Compact became operative "unless and until otherwise pro- 
vided by [the] Commission in the exercise of its powers| under this 
Act". Rule 1.10(e) of the General Rules of Practice of) the Inter- 
state Commerce Commission, 49 C.F.R. Part I, §1.10(e), provided: 
"Except for good cause shown, and upon leave granted, petitions 
{for rehearing, reargument, or reconsideration] must be! filed 
within thirty days after the date of service of a decision or 
order". 


this provision is modified by Rule 30-01 of the Rules which 


states: 
"The Commission may in its discretion 

Waive any of the provisions of these Rules 

in any proceeding after duly advising the 

parties of its intentions so to do”. 

In short Rule 30-01, which is a reflection of the 
Commission's plenary power conferred by Sections 14 and 15 
of the Compact, clearly gives the Commission discretion to 
waive the thirty-day general limitation upon the filing of 
application for reconsideration. 

In passing, numerous decisions of the Interstate 
Commerce Commission with respect to its rules, similar in 
substance to the rules of the Commission, are further 
refutation of the mandatory nature of the thirty-day period 
for the filing of applications for reconsideration. As 
noted in footnote!2, Rule 1.10l(e) of the General Rules of 
Practice of the Interstate Commerce Commission requires 
generally that a petition for reconsideration be filed within 
thirty days of the service date of a decision or order. 
This is similar to Rule 28 of the Commission's Rules. Rule 
1.101(e) also provides, however, that a longer period may 
be allowed for good cause shown. This is similar to Rule 30 


3/ 
of the Commission's Rules. In the cases noted below the 


3/ Ferguson Freight Lines, Inc., Modification of Certificate, 

pote ASAE EN et Sera Oi Na ae aN et a 
53 M.c.C. 91; E.L. Miller Extension - Oil Field Commodities, 
53 M.C.C. 133; Lee & Eastes, Inc., Extension - Petroleum 


Products, 54 M.C.C. 313; Holloway - Purchase - Georgia Motor 


Exp., Inc., 58 M.C.C. 47; Sunset Motor Lines Extension - Inter- 
state Operations, 61 M.C.C. 123. 


Interstate Commerce Commission has waived the same thirty-— 


day filing requirement that the Commission herein contends 


it is powerless to waive. | 

In light of the foregoing, it was error for the 
Commission to find that the thirty-day period for filing 
applications for reconsideration is mandatory and may not 


be waived. 


2. An application for reconsideration of 
a Commission order or decision need not be 
filed within thirty days of its publication, | 
as provided in Section 16 of the Compact, | 
in order to obtain judicial review of such | 
order or decision. 


Since the period provided in Section 16 of the 
Compact for filing an application for reconsideration of a 
Commission order or decision is not, as discussed in Argument 
No. 1, mandatory and may be waived, it reasonably follows 
as a theoretical matter that judicial review of such order 
or decision is not dependent upon the filing of such 
application within such period. Phrased differently, it 
would be unreasonable to hold that after thirty days from the 
publication of a Commission order or decision a person 
affected by such order or decision could, on the one hand, 


seek administrative review thereof through a late-filed 


application for reconsideration but could not, on the other 


hand, seek judicial review thereof once the Commission 
had acted on such late-filed application for reconsideration. 
To hold, thusly would be to leave a party without 
recourse in the event the Commission abused its discretion 
by arbitrarily refusing to accept a late-filed application 
for reconsideration. That the Courts will provide relief 
against such arbitrary administrative actions is seen in 
Murphy Motor Freight Lines v. United States, 148 F.Supp. 471, 
affirmed 355 U.S.:11. This case is very similar to the 
instant proceeding in that authority had been applied for 
and granted without notice to a competing motor carrier which, 


upon learning thereof, applied for and was arbitrarily refused 


a waiver of the rule respecting the period for seeking re- 


consideration of such grant of authority. 

Moreover, aS a practical matter, the Compact makes 
it reasonably clear that judicial review is not dependent upon 
the timely filing (within thirty days of the publication of 
the order for which review is sought) of an application for 
reconsideration. Section 17 (a) provides in part: 


"Any party to a proceeding under this Act 
aggrieved by an order issued by the Com- 
mission in such proceeding may obtain a 
review of such order in the court of 

appeals of the United States for the fourth 
circuit, or in the United States Court of 
Appeals for the District of Columbia, by 
filing in such court, within sixty (60) days 


after the order of the Commission upon 
the application for rehearing, a written 
petition praying that the order of the 
Commission be modified or set aside". 


The key words here are "within sixty (60) days 


after the order of the Commission upon the application for 
rehearing". Significantly enough nothing is said to indi- 

cate that such application must have been filed timely or must 
have been denied on its merits as opposed to dismissed for 
failure to show good cause for having been filed late. Rather, 
reference is made only to the Commission's "order. .-upon" 

such application. It would seem reasonably clear, therefore, 
that so long as a petitioner seeks judicial review within 


sixty days of the date the Commission acted upon his tendered 


application, he has complied with Section 17(a). 


This interpretation is buttressed by the language 
of the last sentence in Section 16 which provides: 


"No appeal shall be from any order of the 

Commission until an application for recon- 
sideration has been made and determined". 

[Emphasis added] 


Here again nothing is said about the timely filing of) the 
| 


application or the nature of the Commission's determination 
thereof. 
| 


Furthermore, it is significant that in this’ sentence 


| 
reference has been made to "an" application. There are six 


references to "application for reconsideration" in Section 
16. The first describes an application in specific terms, 
one that has been filed within thirty days of the publi- 
cation of a Commission order. The next four references are 
to "such" applications filed within the specified period. 
The last reference, however, is to "an" application generally 
and not to "such" application specifically, thereby embracing 
an application filed late as well as an application filed 
timely. 

In view of the foregoing, an application for re- 
consideration of a Commission order or decision need not 


be filed within thirty days of its publication in order to 


obtain judicial review of such order or decision. 


In passing, assuming arguendo that an application 
for reconsideration must be filed within the thirty-day 
period in order to obtain judicial review, Transit has 
complied with such requirement. Order No. 672 denying 
Transit's request for waiver of Rule 28-01 was served on 
February 7, 1967. Within thirty days thereof on March 3, 1967, 
Transit applied for reconsideration of Order No. 672. Such appli- 
cation was dismissed by Order No. 686, served March 13, 1967. 
Transit then filed its petition for review of Orders Nos. 672 
and 686 on Mondy,, April 10, 1967, the sixty-day period from 
the service date, of Order No. 672 having expired on 


Saturday, April 8, 1967. 


CONCLUSION 


WHEREFORE, Petitioner prays the Court to set 


aside Orders Nos. 672 and 686 and remand to the Commission 
for determination the question of whether the application 
for reconsideration tendered by Petitioner on January 13, 


1967, should be accepted. 


Respectfully submitted, 


| BEG 


Samuel M. Langerman 
3600 M Street, N. W. 
Washington, D. C. 20007 


Attorneys for D. C. 
Transit System, Inc. 


APPENDIX 


Pertinent portions of the Washington 
Metropolitan Area Transit Regulation 
Compact, aS approved by Act of Sept- 
ember 15, 1960, 74 Stat. 1031, D.C. 
Code (1961 Ed.) §1-1410. 


Hearings; Rules of Procedure 


14. Hearings under this Act may be held before the Com- 
mission, any member or members thereof, or any representa- 
tive of the Commission designated by it, and appropriate rec- 
ords thereof shall be kept. All hearings, investigations, and 
proceedings under this Act shall be governed by rules of prac- 
tice and procedure to be adopted by the Commission, and in the 
conduct thereof the technical rules of evidence need not be 
applied. No informality in any hearing, investigation, or pro- 
ceeding or in the manner of taking testimony shall invalidate 
any order, decision, rule, or regulation issued under the 
authority of this Act. 


Administration Powers of Commission; Rules, 
Regulations and Orders 


15. The Commission shall have power to perform any and 
all acts, and to prescribe, issue, make, amend, and rescind such 
orders, rules, and regulations as it May find necessary or ap- 
propriate to carry out the provisions of this Act. Such rules 
and regulations may prescribe the form or forms of all state- 
ments, declarations, applications, and reports to be filed with 
the Commission, the information which they shall contain, and 
the time within which they shall be filed. Unless a different 
date is specified therein, rules and regulations of the Commis- 
sion shall be effective thirty (30) days after publication in the 
manner which the Commission shall prescribe. Orders of the 
Commission shall be effective on the date and in the manner 
which the Commission shall prescribe. For the purposes of its 
rules and regulations, the Commission may classify persons 
and matters within its jurisdiction and prescribe different re- 
quirements for different classes of persons or matters. All 
rules and regulations of the Commission shall be filed with its 
secretary and shall be kept open in convenient form for public 
inspection and examination during reasonable business hours. 


‘1o 


Reconsideration of Orders 


16. Any person affected by any final order or decision of the 
Commission may, within thirty days after the publication 
thereof, file with the Commission an application in writing re- 
questing a reconsideration of the matters involved, and stating 
specifically the errors claimed as grounds for such reconsidera- 
tion. No person shall in any court urge or rely on any ground 
not so set forth in such application. The Commission, within 
thirty (30) days after the filing of such application, shall 
either grant or deny it. If such application is granted, the 
Commission, after giving notice thereof to all interested per- 
sons, shall, either with or without hearing, rescind, modify, or 
affirm its order or decision. The filing of such an application 
shall act as a stay upon the execution of the order or decision 
of the Commission until the final action of the Commission 
upon the application, except that upon written consent of the 
applicant such order or decision shall not be stayed unless 
otherwise ordered by the Commission. No appeal shall lie from 
any order of the Commission until an application for recon- 
sideration has been made and determined. 


Judicial Review 


17. (a) Any party to a proceeding under this Act aggrieved 
by an order issued by the Commission in such proceeding may 
obtain a review of such order in the court of appeals of the 


United States for the fourth circuit, or in the United States 
Court of Appeals for the District of Columbia, by filing in 
such court, within sixty (60) days after the order of the 
Commission upon the application for rehearing, a written pe- 
tition praying that the order of the Commission be modified 
or set aside. A copy of such petition shall forthwith be served 
upon any member of the Commission and thereupon the Com- 
mission shall certify and file with the court a transcript of the 
record upon which the order complained of was entered. Upon 
the filing of such transcript such court shall have exclusive 
jurisdiction to affirm, modify, or set aside such order. The 
finding of the Commission as to the facts, if supported by sub- 
stantial evidence, shall be conclusive. If any party shall apply 
to the court for leave to adduce additional evidence, and shall 
show to the satisfaction of the court that such additional evi- 
dence is material and that there were reasonable grounds 
for failure to adduce such evidence in the proceedings before 
the Commission, the court may order such additional evidence 
to be taken before the Commission and to be adduced upon 
the hearing in such manner and upon such terms and condi- 
tions as to the court may seem proper. The Commission may 
modify its findings as to the facts by reason of the additional 
evidence so taken, and it shall file with the court such modified 
or new findings, which if supported by substantial evidence, 
shall be conclusive, and its recommendation, if any, for the 


modication or setting aside of the original order. The court 
may affirm or set aside any such order of the Commission, and 
state the reasons therefor, and such judgment shall be final, 
subject to review by the Supreme Court of the United States 
upon certiorari or certification as provided in §§ 239 and 240 
of the Judicial Code, as amended (U.S.C. Title 28, §§ 346 
and 347). 


Existing Rules, Regulations, Orders, and Decisions 


21. All rules, regulations, orders, decisions, or other action 
prescribed, issued, made, or taken by the Interstate Commerce 
Commission, the Public Utilities Commission of the District 
of Columbia, the Public Service Commission of Maryland, or 
the State Corporation Commission of Virginia, and which are 
in force at the time this section takes effect, with respect to 
transportation or persons subject to this Act, shall remain in 
effect, and be enforceable under this Act and in the manner 
specified by this Act, according to their terms, as though they 
had been prescribed, issued, made, or taken by the Commis- 
sion pursuant to this Act, unless and until otherwise provided 


by such Commission-in the exercise of its powers under this 
Act. 
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D. C. TRANSIT SYSTEM, INC. 
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‘WASHINGTON METROPOLITAN : 
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QUESTIONS PRESENTED 


The Respondent accepts the questions as stated in 


| 
Petitioner's Brief. 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
D. C. TRANSIT SYSTEM, INC. 


Petitioner 
Ve 


WASHINGTON METROPOLITAN 
AREA TRANSIT COMMISSION No. 20,899 


Respondent 
and 
WMA TRANSIT COMPANY 


Intervenor 


PETITION FOR REVIEW OF 
_ ORDERS OF THE WASHINGTON 
METROPOLITAN AREA TRANSIT COMMISSION 


BRIEF FOR RESPONDENT 


COUNTERSTATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 


ARGUMENT 


I The Application for Reconsideration Was 
Not Timely Filed With the Commission 


Failure to Comply With the Statutory 
Provisions of Section 16 Precludes 
Judicial Review Under Section 17 


CONCLUSION 
APPENDIX 
A-1 - WMATC Route Authorization 


A-2 - WMATC Order No. 672 
A-3 - WMATC Order No. 686 


COUNTERSTATEMENT OF THE CASE 


On August 26, 1966, a route authorization (Appendix A-1) 


was issued to WMA Transit Company, permitting a minor 
adjustment in one of its routes in the District of Columbia. 
A copy of the route authorization was not served upon D. Cc. 
Transit System, Inc. ("D. C. Transit") at that time. 
Subsequently, following an inquiry, counsel for D. Cc. 
Transit was served a copy of the route authorization on 


November 23, 1966. 


On January 13, 1967, D. C. Transit filed an application 


for reconsideration of the route authorization and, at! the 


same time, filed a motion for waiver of the Commission's 
| 


Rule of Practice and Procedure 28-01. 


| 
On February 7, 1967, the Commission issued its Order 


No. 672, denying the motion and dismissing the application 
for reconsideration (Appendix A+2). 
On March 3, 1967, D. C. Transit filed an application 


for reconsideration of Order No. 672; this application was 


dismissed by Order No. 686 (Appendix a-3). 


SUMMARY OF ARGUMENT. 


Section 16 of the Compact provides a statutory opportunity *” 
for any person affected by a final order of the Commission 
to seek to have the agency review its final determination. 
One may not do so at his leisure -- for Section 16 also provides 
that any such application be filed "within thirty days after 
the publication" of the order complained of. 
D. C. Transit acknowledges this fact, but contends 
that Sections 14 and 15 of the Compact confer discretion 
upon the Commission to waive these time-limiting words. The 
Commission contends that the time period is mandatory and 
May not be waived. 
Moreover, D. C. Transit further contends that Section 
17(a) permits judicial review of an order where a timely 
application for reconsideration was not filed. However, 
Section 16 provides that "No appeal shall lie from any order 
of the Commission until an application for reconsideration 
has been made and determined." 
Thus, it is clear that Section 16 requires a timely 


filing of an application for reconsideration with the 


Commission as a condition precedent to judicial review. 


I 


THE APPLICATION FOR RECONSIDERATION WAS 
NOT TIMELY FILED WITH THE COMMISSION 


The language of Section 16 is plain and requires a) 


holding that the application for reconsideration of the! 


route authorization was not timely filed. Section 16 
provides that an application for reconsideration be filed 
“within thirty days". D.C. Transit admits that it did: not 
do so. 

Rather, it contends that other provisions of the 
Compact authorize the Commission to waive the time period. 
The Commission submits that Sections 14 and 15, relied upon 
by D. C. Transit, authorize no such discretion, but merély 


outline the scope of administrative action permissible within 
| 


the statutory standards established by the legislatures, 

In this case, the statutory standard is explicitly sions: 
The administrative process expires at the end of the 30-day 
period, unless an application for reconsideration is filed 


within that period. H 
| 


The Commission could no more waive the 30-day period 


than this Court could waive the 60-day period requirement 


of Section 17(a). Each is a stated and explicit procedural 


standard established by law. 


II 
FAILURE TO COMPLY WITH THE STATUTORY 
PROVISIONS OF SECTION 16 PRECLUDES 
JUDICIAL REVIEW _UNDER SECTION 17 

Section 16 provides in part: 

No person shall in any court urge or rely 

on any ground not so set forth in such appli- 

cation [for reconsideration] . 

It is readily apparent that Sections 16 and 17 (a) 
contemplate a technical, but reasonable procedure for review 
of acts of the Commission. First, a timely application for 
reconsideration, specifically stating the grounds complained 
of, followed by a timely petition for review to the court. 

The foundation of this entire procedure is a timely 
application for reconsideration. D. C- Transit's failure 


to timely lay the cornerstone of this foundation precludes 


its claim for relief in this Court. 


CONCLUSION 


Therefore, it is submitted that the failure of 


Petitioner to timely comply with the provisions of Section 


16 of the Compact requires the Court to dismiss 
for review. 


Respectfully submitted, 


RUSSELL W. CUNNINGHAM 
eneral Counsel 


oa 34 = 
etropoiitan 


North Fort Myer) Drive 
Arlington, Virginia 


Counsel for Respondent 


APPENDIX A-1 


WASHINGTON METROPOLITAN AREA TRANSIT COMMISSION 
Route sthori sation Re. 6 = 66 
Ie THE MATTER OF: Auguat 26, 1966 


X¥stablishnent of Bus Routes ) Application We. 389 
for WMA Transit Company ir ) oe ; ao 
Washington, BD. C. 


By Application Ho. 359, WHA Transit Company requested authority 
to establish express routes vithia the District of Columbia for its 
J Line sn FBI Express Line. These routes are designed to provide 
faster service and alleviate overcrowded conditione now existing. 


The J Line exprese is designed to serve Maryland passengers vho 
presectly caunet board buses due to the carrying of local passeazers. 
The f{{ret discharge will be Bradbury Heights. This new routing will 
farther save 15 to 20 minowtes for those passengers. 


The FBI Express is e wew line from the Park-Beckshire Suitland 
area of [rince Ceotges Coucty, Marylend to the Identification Division 
of the Federal Burceu of Investigation. This line will operate as an 
express detveen Fatrfax Village and the 2ud and D Streets, &. W., board=- 
fag and discharging only at 2nd aad D Streets, &. W. 


The Coomission is of the opinion that the public interest requires 
the establishuent of these express bus routes. Therefore, authority is 
bereby granted WMA Transit C-mpany to operate without picking-up er dise 
eharging passengers except at the D Street bus stand, as follows: 


Ower cegular route to the Latersectiea of East Capitol Street 
aad Zidze Road, theme southeast on Ridge aoed to Alabene 
Avenue end thetce over regular route. 


Over regular route to the fatersection of renmsylvania Avenue ~ 
and Independence Avenue, thence west on Incerendence, south en 
2nd Street, S. W., east on D Street,:'S. U., south on approach 
to Southvast Freeway, vest on Scuthvest Freeway, southeast on 
Virginia Avenue, northesst on Pctowac Avenue to Peunsylveaia 
Avenue and thence over regular route. ~— Brett 


ZEN 


HWUSA 1s0U 
Executive Director 


APPENDIX |A-2 
| 


BEFORE THE 
WASHINGTON METROPOLITAN AREA TRANSIT COMMISSION 
WASHINGTON, D. C. 


ORDER NO, 672 


IN THE MATTER OF: Served February 7, 1967 


Application of D. C. Transit 
System, Inc., for Reconsidera- 
tion of WMA Route Authorization 
No. 6 — 66. 


On January 13, 1967, D. C. Transit System, Inc., (transit) 
filed an application for reconsideration of Route Authorization 
No. 6 - 66 issued to WMA Transit Company (WMA) on August 26, 
1966. Along with the application, Transit filed a motion for 
waiver of Rule 28-01. WMA filed its objection to the motion, 
and Transit replied. 


Rule 28-01 of the Commission's Rules of Practice and) Pro- 
cedure states: 
Any person affected by any final order or 
decision of the Commission may, within thirty 
(30) days after the publication thereof, file 
with the Commission an application in writing 
requesting a reconsideration of the matters in- 
volved. 
| 
The language in Rule 28-01 is the exact language used in 
the Washington Metropolitan Area Transit Regulation Compact 
(Compact), Title II, Article XII, Section 16, and is merely 
a restatement of the law to provide continuity for the pro- 
‘cedural matters set forth in Rule 28. 


_ The Commission is of the opinion and finds that the thirty 
.30) day time period set forth in said Section 16 is mandatory 
and may not be waived, that the motion for waiver of Rule: 28-01 


should be denied, and that the application for reconsideration 
is untimely and must be dismissed without consideration. 


THEREFORE, IT IS ORDERED: 


1. That the motion of D. C. Transit System, Inc., for 
waiver of Rule 28-01 be, and it is hereby, denied. 


2. That the application of D. C. Transit System, Inc., 
for reconsideration be, and it is hereby, dismissed. 


BY DIRECTION OF THE COMMISSION: 


Tbe va me POE 


MELVIN E. LEWIS 
Acting Executive Director 


APPENDIX ,a-3 


BEFORE THE 
WASHINGTON METROPOLITAN AREA TRANSIT COMMISSION 
WASHINGTON, D. C. 


ORDER NO. 686 


IN THE MATTER OF: Served March 13, 


Application of D. C. Transit ) 
System, Inc., for Reconsidera- ) 
tion of WMA Route Authorization ) 
No. 6 - 66. ) 


On February 7, 1967, by Order No. 672, the Commission 
denied the application of D. C. Transit System, Inc., for 
reconsideration of Route Authorization No. 6 —- 66, BOSC 
to WMA Transit Company on August 26, 1966. 


The application for reconsideration was filed by b. Cc. 
Transit pursuant to Section 15 of the Compact. Denial} there- 
of by the Commission, through Order No. 672, completed | the 
administrative process. Nevertheless, D. C. Transit has 
now filed an application for reconsideration of the order 
(672) which, as we have just noted, denied its application 
for reconsideration of the subject matter complained of. 


The latter request is without merit both procedurally 
and substantively, and will be dismissed. Under the statu- 
tory procedures stated in the Compact, a person affected by 
a final order of the Commission may seek reconsideration of 
that order. Reconsideration must be sought within 30 days 
of the issuance of the order. As we noted in Order No, 672, 
this 30 day time period is not subject to waiver by the Com- 
mission. D.C. Transit's failure to seek reconsideration 
within the time schedule prescribed in Section 15 is fatal. 


Had a timely application for reconsideration been filed, 
and then denied, perhaps a request to reconsider the latter 
denial would be meritorious. We do not reach that question, 
however, since the original application for reconsideration 
was not timely filed. Therefore, to restate a prior finding 
herein, the administrative process ended with the issuance of 
Order No. 672. 


THEREFORE, IT IS ORDERED that the application of D. C. 
Transit System, Inc., for reconsideration of Order No. 672 
be, and it is hereby, dismissed. 


BY DIRECTION OF THE COMMISSION: 


“Vilelorer C. Kyl 
MELVIN E. LEWIS 
Acting Executive Director 
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QUESTIONS PRESENTED 


The Intervenor accepts the questions as stated in Petitioner’s 
Brief. 


IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20,899 


D. C. TRANSIT SYSTEM, INC., 
Petitioner, 


Vv. 


WASHINGTON METROPOLITAN 
AREA TRANSIT COMMISSION, 
Respondent, 


and 


W. M. A. TRANSIT COMPANY, 
Intervenor. 


PETITION FOR REVIEW OF ORDERS OF THE 
WASHINGTON METROPOLITAN AREA 
TRANSIT COMMISSION 


BRIEF FOR INTERVENOR 


COUNTERSTATEMENT OF THE CASE 


Intervenor adopts the Counterstatement of the case as set forth 
in the Brief for Respondent filed herein. 


SUMMARY OF ARGUMENT 


The thirty day limitation contained in Section 16 of the Com- 
pact for filing a Petition for Reconsideration is mandatory and cannot 
be waived by the Commission. Even if the Commission did have such 
discretionary power the fact that D.C. Transit waited fifty-two days 
from the time he had actual notice of the Order of the Commission 
was good cause for refusal to consider said Petition, particularly in 
view of the fact that D.C. Transit showed no exceptional facts for 
said delay. 


ARGUMENT 
I 


The Application for Reconsideration Was Not 
Timely Filed With the Commission 

In Murphy Motor Freight Lines, Inc. v. UNITED STATES OF 
AMERICA and Interstate Commerce Commission, 148 F. Supp. 471 
(1957), a case chiefly relied upon by D.C. Transit, the Court granted 
a rehearing after the I.C.C. denied the plaintiff's petition for a rehear- 
ing when the plaintiff had filed said petition after the thirty day pe- 
riod for filing such a request had ended. This case is easily distin- 
guished from the case at Bar by reason of the following facts: 


1. The Petitioner in Murphy had taken positive steps to pre- 
vent the doctrine of laches from arresting its cause, and 


2. The Court found that there were exceptional facts to re- 
open Murphy. 


The Court held that the question of review is “Primarily ad- 
dressed to the discretion of the Commission, and it is only in a case 
where there are exceptional facts that a reviewing court will inter- 
fere.”’ (underlining ours) An examination of Murphy discloses that 
Murphy was at all times alert to its position and failed to move 


3 


within the time requirement of the Rule only by reason of a set 
of complicated and exceptional facts set forth in the opinion. 


Under the most optimistic approach by D.C. Transit, it did 
nothing on its own for a period of fifty-one days after it had! act- 
tual notice of the issuance of Route Authorization 6-66 to W.M.A. 
Transit by The Washington Metropolitan Area Transit Commission. 


As set forth in its own Statement of the Case (Brief for |Pe- 
titioner, Page vi) D.C. Transit had actual notice on November! 22, 
1966 of the issuance of Route Authorization 6-66, to W.M.A. Tran- 
sit, yet it did not file its petition, or even a request for an extension 
of time, until January 13, 1967. In the event that it had filed a Peti- 
tion for Reconsideration within thirty days from the time when it had 
actual notice, there might be some validity to its contention that the 
Commission should have considered the circumstances sufficient to 
waive the thirty day rule. Such is not the case here. The only reason 
given by D.C. Transit for waiting fifty-two days after it had actual 
notice was the fact that it was busy with other litigation. This iis 
not any valid reason for asking for the relief sought, particularly in 
view of the fact that D.C. Transit was then on notice that at the 
time it had actual notice it was already well beyond the thirty day 
period provided for in the Compact. 


It is common knowledge that every busy law office and every 
carrier of substantial size is constantly involved in deadlines and D.C. 
Transit has made no showing that “exceptional facts” warranting a 
reviewing court to interfere with the decision of a regulatory com- 
mission were involved. | 


Although D.C. Transit cites cases where the I.C.C.’s refusal to 
waive the thirty day provision had been reversed, it cites no instance 
whatever where such waiver was permitted after the petitioner was 
shown to have been careless of its own rights. Such a burden falls 
directly upon D.C. Transit. | 


Under the Federal Rules of Civil Procedure, a Motion for a New 
Trial serves the same function as the Application for Reconsideration 
provided for in the Compact. However, despite the fact that the 
Federal Rules provide wide discretion to the trial court, the courts 
have consistently held that if the Motion for a New Trial is untimely, 
the trial court has no choice but to deny the Motion. Clark v. Lans- 
burgh & Bros., 75 U.S. App. D.C. 339, 127 F.2d 331 (1941); Tracy 
vy. Terminal R. Ass’n. of St. Louis, 170 F.2d 635 (1948); Baron v. 
Leo Feist, 173 F.2d 288 (1949); Principale v. Associated Gas & 
Electric Co., 192 F.2d 1016, cert. denied 343 U.S. 942, 72 S.Ct. 
1034, 96 L. ed. 1347 (1952). 


Il 


Failure To Comply With Statutory Provisions 
of Section 16 Precludes Judicial 
Review Under Section 17 


D.C. Transit’s construction of Sections 14, 15, 16 and 17(a) . 
as, when read together, permitting the Commission to waive the spe- 
cific requirements of Section 16 is unrealistic. While, certain discre- 
tionary powers are given to the Commission under the provisions of 
Sections 14 and 15 these sections are obviously qualified by the very 
next section, 16, which provides a thirty day period within which to 
file a petition for reconsideration. It is obviously the intent of the 
Compact to fix a specific time for review of acts of the Commission 
and the thirty day period provided for is obviously a limitation pro- 
vided for by the parties to the Compact in order to set up a reason- 
able procedure for review. 


CONCLUSION 
Therefore, it is respectfully submitted that the Petitioner has 
failed to timely comply with the provisions of Section 16 of the 
Compact and that this Court should dismiss the petition for re- | 


view. 


Respectfully submitted, 


STANLEY H. KAMEROW 

ALLAN L. KAMEROW 

SOLOMON L. MARGOLIS 
1025 Vermont Avenue, N.W. 
Washington, D.C. 20005 

Attorneys for Intervenor W.M.A. 
Transit Company 
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RESTATEMENT OF FACTS 


With the exception of two matters not relevant 


to the determination of the questions presented in the 
responsive briefs, the facts contained in the ptatemont of 
the case prepared by Petitioner are essentially the same 
as those contained in the counterstatement of the case 
prepared by the Respondent and adopted by the Intervenor. 
Both statements are based upon the prehearing stipulation 
which the parties filed with the Court on June 19, 1967 


(JA 25). 


ARGUMENT 
I. The Commission erred in finding 
that the thirty-day period for filing 
applications for reconsideration of 


its orders or decisions, as set forth 
in Section 16 of the Compact, is man- 


datory and may not be waived. 


In essence, the Washington Metropolitan Area 
Transit Commission ("Commission") in its brief is asking 
the Court to construe Section 16 of Article XII of the 
Washington Metropolitan Area Transit Regulation Compact, 
("Compact"), Act of September 15, 1960, 74 Stat. 1031, 
D.C. Code (1961 Ed.) §1-1410, as imposing a limitation on 
the authority vested in the Commission by Sections 14 and 
15 of the Compact. It is respectfully submitted that such 
limitation would be contrary to the reasonably clear pur- 
port of the Compact as well as a basic principle of 
statutory construction. 

Section 14 of the Compact states in part that 
"all...proceedings under this Act shall be governed by 
rules of practice and procedure to be adopted by the 
Commission". The authority of the Commission to adopt 
rules of procedure is not qualified in any manner by 
language in Section 14 to the effect "except as provided 


in Section 16" or "except as specifically provided elsewhere 


herein". Moreover, this unlimited description of 


2- 


authority in Section 14 is carried over to the provisions 
of Section 15. 

What effect then does Section 16 have upon ‘the 
language in Sections 14 and 15? The Commission's contention 
that it has an overriding effect necessarily negates \the 
general rule of statutory construction of reconciling two 
provisions that appear to conflict whenever reasonably 
possible, thereby giving full effect to see Such | 


reasonable reconciliation is possible herein as discussed 


on pages 2 and 3 of D. C. Transit System, Inc.'s ("Transit") 


opening brief. 

In passing, the Commission suggests that it could 
no more waive the 30-day period contained in Section |16 
than the Court could waive the 60-day period contained in 
Section 17(a). Assuming arguendo that the Court cannot waive 


the filing requirement of Section 17(a), the Commission 


1/ Section 15 states in part: 


The Commission shall have power to...prescribe 
---amend and rescind such...rules...as it may 
find necessary or appropriate to carry out |the 
provisions of this Act. Such rules...may pre- 
scribe the form...of all...applications...to 
be filed with the Commission...and the time 
within which they shall be filed. 


2/ See Fisher v. District of Columbia, 82 U.S. App. D. Cc. 371, 
372, 164 F2d 707, 708 (1947) and Montgome Charter Service, 
Inc. v. Washin ton Met. A. T. Com'n., 1ll7 U.S. App. D.C. 34, 
38, 325 F2d 230, 234 (1963) cited on page 2 of Transit's 
opening brief. 


itself has recognized in Rule 30-01 of its Rules of. 
Practice and Procedure that it "may in its discretion waive 
any of the provisions of these Rules". Presumably such dis- 
cretion applies to Rule 28-01 which provides a 30-day period 
for filing applications for reconsideration. 

For its part W.M.A. Transit Company ("WMA") , 
Intervenor, contends that Transit has made no showing of 
"exceptional facts" warranting the Court's interference with 
the Commission's decision, citing Murphy Motor Freight Lines, 
Inc. v. United States, 148 F.Supp. 471 (1947), affirmed 
355 U-S. ll. Implicitly underlying WMA's contention is the 
allegation that Transit has been guilty of laches. 

WMA's reliance on the Murphy case is most reassuring. 


The very language from this decision quoted on page 2 of WMA's 


brief affirms that the 30-day filing period under review is 
3 


not mandatory and may be waived. By seeking to distinguish: 
the facts involved herein from those of the Murphy case, 
WMA has indicated its acceptance of Transit's fundamental 


argument that such waiver is not prohibited by the Compact. 


3 The Court stated, page 475: "We are not unmindful that, 
in determining whether the Commission's rule for reopening 
should be waived, we must recognize that this question is 
one which is primarily addressed to the discretion of the 
Commission, and it is only in a case where there are except- 
ional facts that a reviewing court will interfere". 
(Underscoring added) 


WMA's question concerning the merits of any )such 
waiver in light of Transit's alleged laches is not properly 
before the Court at this time. It is a proper subject 
matter for review only after the Commission has in fact 
acted on the merits. Here the Commission has dismissed 
Transit's request for waiver for lack of jurisdiction |with- 
out ever reaching the merits thereof. 

In commenting on the validity of the ICC cases 
cited in Transit's brief, WMA suggests that such cases did 
not involve petitioners who sat on their rights as has 
Transit. Again, WMA attacks Transit's argument by discussing 
the merits of a waiver, thereby conceding the existence of dis- 
cretion in the Commission and refuting the mandatory nature 
of the filing requirement in Section 16. 

Finally, WMA compares Transit's application | for 


reconsideration to a motion for a new trial under the, 


Federal Rules of Civil Procedure. It is difficult to;see 


the comparison. A motion for new trial follows a hearing 

on the merits of an issue. The application for reconsider- 
ation filed by Transit was intended to obtain just such a 
hearing. Moreover the procedural requirements prescribed by 
administrative bodies have traditionally been more liberal 
and flexible, less formal and technical than those prescribed 
by the courts. See, for example, Lambros v. Young, 79 U.S. 


App. D.C. 247, 145 F2d 341, 343 (1944), and Sherwood Bros. 


v. District of Columbia, 72 App. D.C. 155, 113 F2d 162, 


165 (1940). 


II. An application for reconsideration 
of a Commission order or decision need 

not be filed within thirty days of its 

publication in order to obtain judicial 
review thereof. 


Concentrating on Section 16 of the Compact, the 
Commission and WMA have concluded summarily that judicial 
review is precluded by a failure to file a timely appli- 
cation for reconsideration. In so doing, the Commission and 
WMA have overlooked the unambiguous language of the con- 
trolling section, Section 17. 

The first sentence of Section 17(a) prescribes a 
60-day period for obtaining judicial review, clearly to be 
measured from the date the Commission acts upon an appli- 
cation for réhearing and not from the date such application 
was or should have been filed. There is no language in 


Section 17(a) to indicate that obtaining judicial review 


is conditioned upon the timely filing of an application for 
4/ 


reconsideration. _ 


The language of the second sentence of Section 16 


quoted in the Commission's brief merely prohibits a party 


4/ It is clear, however, from the language of the last. 
Sentence of Section 16 that a party must tender an appli- 
cation for reconsideration before seeking judicial relief. 


from raising with the Court an argument not raised with 


the Commission. Such language goes to the substance of an 
appeal and in no way qualifies the period for seeking such 


appeal. 


